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duties for the performance of which the municipality is primarily 
responsible, and are imposed upon the abutters not for the benefit 
of the traveling public, but for the benefit of the city itself; they 
are in the nature of a municipal tax. It is settled that the abutter 
cannot be held liable in a civil action by a private individual for 
injuries caused by a breach of such duties. 8 It is likewise settled 
that since the abutter is not directly liable to the individual, he is 
not liable indirectly in a suit by the city for damages which it has 
been compelled to pay as a result of the dangerous or unsafe con- 
dition of its streets. 9 It is to be noted, however, that if the abut- 
ter by some affirmative act renders the street unsafe for travel, 
or by artificial means accumulates snow and ice upon the side- 
walks, he is considered as having created a public nuisance, and 
must abate the same, being liable to any person who, without him- 
self contributing to the injury, is injured by reason thereof. 10 



Discharge of Contracts, Particularly op Contracts to Is- 
sue Passes, by Acts of Law Rendering Performance Impos- 
sible. — The general rule governing the discharge of contracts by 
reason of impossibility of performance, arising subsequently to the 
formation of the contract, is that the mere fact of performance 
of the terms of the agreement proving more burdensome, unrea- 
sonable or dangerous than was contemplated, or even the fact of 
performance subsequently becoming impossible entirely without 
fault on the part of the promisor, will neither render the contract 
invalid nor discharge the promisor. 1 To this rule, however, there 
are several important exceptions, one of which is that when the 
subsequent impossibility of performance is the result of a change 
of law or of some action by or under the government, the promisor 
is discharged. 2 

u In an early English case, 3 Lord Chief Justice Ellenborough said, 
"that no contract can properly be carried into effect, which was 
originally made contrary to the provisions of law, or which, being 
made consistently with the rules of law at the time, has become 
illegal in virtue of some subsequent law; are propositions which 



8 Flynn v. Canton Co., 40 Md. 312, 17 Am. Rep. 603: Sneeson v. Kup- 
fer, 21 R. I. 560, 45 Atl. 579. 

8 St. Louis v, Connecticut Ins. Co., 107 Mo. 92, 17 S. W. 637, 28 Am. 
St. Rep. 402. , 

10 Covington Saw Mill Co. v. Drexilius, 120 Ky. 493, 87 S. W 266 
117 Am. St. Rep. 593. 

1 Paradine v. Jane, Aleyn 26, 8 T. R. 267; Dewey v. Alpena School 
District, 43 Mich. 480, 5 N. W. 646, 38 Am. Rep. 206. 

2 Mercantile Exchange v. Blunt, 102 Me. 128, 66 Atl. 212, 10 L. R A 
(N. S.) 414; Lawrence v. White, 131 Ga. 840, 63 S. E. 631, 19 L. R. A. 
(N. S.) 966; Cowley v. Northern Pacific R. R. Co., 68 Wash. 558, 123 
Pac. 998, 41 L. R. A. (N. S.) 559. 

3 Atkinson v. Ritchie, 10 East. 530. 
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admit of no doubt." Both text-books 4 and decisions are practically 
unanimous in support of the rule laid down above. A stock il- 
lustration of the application of this exception is a case in which a 
lessor leased certain premises with a covenant that neither he nor 
his assigns would allow any but ornamental buildings to be erected 
on the premises opposite those leased. Later a railroad company, 
under legislative authority, took the opposite premises and erected 
a station thereon. The court, however, applying the maxim lex 
non cogit ad imposshbilia, held that the lessor was not liable in 
damages for breach of covenant, since performance was rendered 
impossible by an act of law. 5 Likewise, where after a lease of a 
wooden building, with a covenant that it should be rebuilt if 
burned down, a law was passed prohibiting the erection of wooden 
buildings in that place. 6 Legal impossibility may arise as well by 
acts of the court or of the executive as of the legislature, and in 
all such cases the contract is discharged. 7 

But when the impossibility created by law is only of a temporary 
nature, the rule that the contract is discharged does not apply. 8 
Performance is only suspended until the impossibility ceases. 
Likewise, where performance merely becomes more burdensome, 
not impossible, by means of the change in law. 9 This exception 
applies only to changes in domestic laws, not foreign laws. 10 

In connection with the exception under consideration, several 
interesting decisions have been rendered recently in regard to the 
rights of a party against a carrier for failure to fulfill its contract to 
issue him an annual interstate pass over its lines for life, when 
performance of this contract has been rendered impossible by 
the Interstate Commerce Act, 11 prohibiting any carrier from de- 
manding or receiving "a greater, less or different compensation 
than that specified in its published rates. There are three cases 
bearing directly on this point. 

In the first of these cases, Louisville & N. R. R. Co. v. Mott- 
ley, 12 in which an action was brought for specific performance of 
a contract to issue annual passes for the life of the defendant in 
error in consideration of a release of a claim of damages, the Su- 
preme Court of the United States held that the contract was ren- 
dered unenforceable by the provisions of the Interstate Commerce 

4 2 Parsons, Contracts, 5 ed., 674. 

5 Bailey v. De Crespigny, L. R. 4 Q. B. 180. 

' Cordes v. Miller, 39 Mich. 581, 33 Am. Rep. 430. 

' Hughes v. Wamsutta Mills, 93 Mass. 201; Albers v. Norton Co., 147 
Ky. 187, 144 S. W. 8. 

• School District v. Howard, 5 Neb. 340, 98 N. W. 666. 

8 Baker v. Johnson, 42 N. Y. 126; Land Co. v. Lumber Co., 102 C. 
C. A. 563, 179 Fed. 417. 

" Tweedie Trading Co. v. McDonald Co., 114 Fed. 985; Jacobs v. 
Credit Lyonnais, 12 Q. B. Div. 589. 

u Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. Stat. 1901, p. 
3154), as amended by Hepburn Act June 29, 1906, c. 3591, 34 Stat. 584 
(U. S. Comp. Stat. Supp. 1911, p. 1288). 

u 219 U. S. 467, 31 Sup. Ct. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671. 
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Act and that specific performance would not be granted. In the 
opinion, the following remark was made: "It may be, as sug- 
gested, that a refusal to enforce the contract of 1871 will operate 
as a great hardship upon the defendants in error. But that con- 
sideration cannot control the determination of this controversy. 
Our duty is to ascertain the intention of Congress in passing the 
statute upon which the railroad relies as prohibitive of further en- 
forcement of the agreement in suit. That intention is to be gath- 
ered from the words of the act. * * * The court cannot mould 
a statute simply to meet its views of justice in a particular case." 
This case is conclusive as to the question of specific performance. 
But the court expressly withheld its opinion as to the question 
whether there could be a recovery against the railroad in any other 
form of action, that question not being then before it. 

The second case was Cowley v. Northern Pacific Ry. Co. 13 In 
consideration of a grant of certain land to the railroad, the latter 
had agreed to issue annually to grantor for life an interstate pass 
over its lines. Relying upon the provisions of the Interstate Com- 
merce Act, the railroad refused to issue any more passes, and suit 
was thereupon hrought by the grantor. It was held, however, that 
not only would equity not rescind the conveyance of the land but 
that the carrier could not be held liable in damages, since further 
performance was rendered impossible by an act of law. The ar- 
gument of the opinion in part was as follows: "A right of action 
must show a legal or equitable right in one party, and a wrong in 
the other, touching the subject matter of the action. If these ele- 
ments do not co-exist a cause of action does not arise. * * * 
The plaintiff conveyed the property to the defendant upon faith ot 
the defendant's promise to perform conditions which were then 
wholly lawful, but which after substantial part performance, be- 
came unlawful without any contributing cause on the part of either 
party. The full performance has not been arrested by any act or 
omission of the defendant, but by the Congress of the United 
States, acting within its constitutional powers. It follows, from 
what has been said, that the defendant cannot be mulcted in dam- 
ages because of, and solely because of, its observance of a law 
making further performance impossible." This case is well rea- 
soned, logical and thoroughly convincing. Practically all the cases 
of importance having a bearing upon the question at issue were 
reviewed and considered, and the conclusions reached were de- 
duced logically from well recognized principles of law. It is diffi- 
cult to conceive of any principle of law on which the rule there 
asserted could be successfully questioned. 

But in the recent case of Louisville & N. R. R. Co. v. Crowe 
(Ky.), 160 S. W. 759, on practically identical facts, the decision was 
the other way. There the plaintiff below asked for specific per- 
formance, which was of course denied in accordance with the 

13 Supra. 
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Mottley Case. The court held, however, that the petition stated 
sufficient grounds for damages and awarded two hundred dollars, 
which judgment was upheld by the Court of Appeals of Kentucky. 
It is believed that this decision was erroneous. The opinion is 
very brief, no authorities whatever are cited in support of the 
conclusions reached, and it is difficult, if not impossible, to perceive 
any legal principle on which the decision could be based. In sub- 
stance, the argument of the opinion is that, since the grantor con- 
veyed his land to the railroad company in good faith in considera- 
tion of an annual pass and since that medium of payment was no 
longer permissible, by reason of the act of Congress, "rather than 
do the appellee the injustice of declaring a forfeiture of the un- 
fulfilled contract by a release and discharge of the appellant from 
all liability thereunder, some other medium of payment should in 
good conscience be substituted for the medium which is no longer 
available. The equitable way to adjust the matter is to require 
the appellant to pay the appellee a reasonable sum, based, not on 
the probable value of what he would have received thereunder for 
the remainder of his life, nor upon the breach of the contract, but 
for the right of way so taken and necessarily retained, taking into 
consideration of course what the appellee has already received 
under the contract." 

While from the standpoint of justice, the doctrine here advanced 
would seem at first much fairer than that of the Cowley Case, yet 
a careful consideration cannot but show that the court's ideas of 
good conscience has led it into gross errors of law. It is but an- 
other illustration of the expression, "hard facts make bad law." 
The constituent elements of a right of action, namely, a legal or 
equitable right in one party and a wrong in the other touching the 
subject matter of the action, were entirely disregarded. There was 
no legal or equitable right in the defendant in error because Con- 
gress itself had invalidated his right to the pass the railroad had 
promised him. There was no wrong on the part of the railroad, 
since it had performed its part of the contract until Congress pro- 
hibited the issuance of further passes. Manifestly, therefore, there 
was no right of action whatever. By no authority then could the 
court say that, being unable to enforce the particular contract ac- 
cording to the agreement of the parties, it would do so indirectly 
by making the railroad pay in money what it had promised to pay 
in passes. Clearly this is only another way of enforcing a contract 
which Congress has declared illegal. And moreover, it amounts to 
the court's making a new contract for the parties, which power is 
certainly denied by all precedents. Admitting that the law is un- 
just in depriving a person of his rights under such circumstances, 
the remedy is with the legislative power, not the courts. It is not 
a function of the courts to correct errors or oversights in legisla- 
tion, but to apply the law as they find it and according to their 
interpretation of the intention of the lawmakers as gathered from 
the words of the statute. The Interstate Commerce Act contains 
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no saving clause for such a situation as the present one. It would 
clearly seem, therefore, that the decision of the Kentucky Court is 
wrong. On principle, reason and analogy, 14 the rule announced in 
the Cowley Case is believed to be the true one. Any other holding 
would be entirely out of accord with the long established principle 
that no contract can be carried into effect which was made con- 
trary to the provisions of law, or has become illegal in virtue of 
some subsequent act of law. 



Waiver in Advance of the Statute of Limitations. — The 
question of waiving in advance, the defense of the statute of lim- 
itations, naturally divides itself into two parts ; first, a discussion 
of the waiver of the defense after time has begun to run against 
a claim and before the expiration of the statutory period; and 
second, when a waiver of the statute is attempted contempora- 
neously with the creation of the original obligation. 

The statute of limitations of the various States are similar and 
all provide for some way, by which, after time has begun to run, 
the statute may be waived. The usual method is by a promise of 
payment in writing or an acknowledgment of the claim in writing, 
from which a promise to pay may be implied. 1 If the terms of 
the statute are complied with, the defense is effectually waived. 2 

The question that has given trouble in the solution of this first 
proposition, is whether or not the bar of the statute may be waived 
in any other way than those set out in the statute itself. The stat- 
ute of limitations is a statute of repose and to that extent reme- 
dial. It should therefore receive a construction that will not de- 
feat its object. 3 It is also true that where a statute expressly 
enumerates the ways in which its effect may be avoided, it, by im- 
plication, excludes all other. 4 

In spite of these cardinal rules of construction, the majority 
view is that where upon a valuable consideration, such as a for- 
bearance to sue, the defendant orally agrees to waive the defense 
of the bar of the statute, he will thereby estop himself from setting 
it up to defeat a claim, which would otherwise be barred by time. 5 
A fortiori, where the waiver is in writing, but does not contain a 
promise to pay or such an acknowledgment of the debt as from 

14 Adler v. Miles, 69 Misc. 601, 126 N. Y. Supp. 135: Gesualdi v. Per- 
soneni, 128 N. Y. Supp. 683; Bullard v. Northern Pacific Ry. Co.. 10 
Mont. 168, 25 Pac. 120, 11 L. R. A. (N. S.) 246; E. E. Taenzer & Co. 
v. Chicago, etc., Ry. Co., 191 Fed. 543. 

1 Va. Code, § 2922. 

a Robinson v. Bass, 100 Va. 190, 40 S. E. 660. 

3 Palmer v. Palmer, 36 Mich. 487, 24 Am. Rep. 605; 2 Lewis', Suther- 
land Stat. Const., 2 ed., 1015. 

* 2 Lewis'. Sutherland Stat. Const.. 2 ed., 916, ct scq. 

5 Bridges v. Stephens, 132 Mo. 524, 34 S. W. 555; 95 Am. St. Rep. 
411 (note). 



